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PRESIDENT S ADDRESS

 

Mike Armstrong 

 

INSIDE THIS ISSUE:  
As we prepare to come face to face with 

the ides of March, we can reflect on recent 
events in our legal community.   

Brobeck, Phleger & Harrison and 
Skjerven and Morrill are no more, leaving 
attorneys and support staff scrambling for 
new opportunities and, it would appear, 
trying hard to work out a plan to satisfy all 
the people affected by such closings-- 
creditors, clients, staff, ex-partners and 
leaseholders among others.  The time, effort 
and money required to wind down such 
enterprises must be phenomenal, not to 
mention the gray hairs, sleepless nights and 
the emotional rollercoaster that such changes 
inevitably bring.   

On a more positive note, and due to a 
concerted effort led mostly by our Vice-
President Nancy Clark, PAABA has 
increased its membership from about 220 in 
December to about 280 at the beginning of 
February.  While still down substantially 
from a few years ago, I believe we are on the 
upswing now, and your board of directors is 
working hard trying to plan a budget for next 
year and trying to recruit even more 
members.  Please encourage any 

nonmembers to talk to any of the board 
members for further information, or give 
them an application yourself! 

I would also like to say what a 
pleasure it was to host the annual judges 
luncheon this year.  A big thank you to 
Morrison Foerster for graciously allowing 
us to use their meeting room for the 
occasion, and to Nozipo Wobogo of the 
PAABA office for her organization and 
planning.  We had a very good turnout, and 
I thank all of you who attended, and I 
extend a huge thank you to Judges Mark 
Forcum and Tom Hansen for sharing their 
thoughts on the state of the courts.   

We did not vote on the proposed 
amendments to the bylaws at the February 
luncheon, due to the fact that we did not 
deem it appropriate to take time away from 
the judges to check on a quorum, entertain 
discussion and vote, so we will probably 
vote on them at the May luncheon, with 
legal notice sent again to all members. 

Finally, I remind all members that the 
nominating committee will be meeting 
towards the end of March to nominate 
officers for next year, so if you or someone 
you know is interested in serving, please 
contact me and let me know that. 

Til April. 

 

The Honorable Mark Forcum, 
presiding judge of the San Mateo 
County Superior Court and The 
Honorable Tom Hansen, presiding 
judge of the Santa Clara County 
Superior Court addressed PAABA 
members at the State of the Courts 
Annual Luncheon on February 7, 
2003, hosted by Morrison & 
Foerster in Palo Alto.   

 

Highlights from the State of the Courts Annual 
Luncheon 
 Daisy M. Nishigaya

 

Cont. on p. 4 
Members enjoy PAABA luncheon at Morrison Foerster 

 

Richard Carlton,

 

Deputy Director of Lawyer assistance Program 
California State Bar  

Dealing With Impairment in the  
Legal Profession

  

Friday, March 28, 2003 
11:45 a.m.  1:30 p.m.  

Pillsbury Winthrop llp 
2550 Hanover 

Fulfills MCLE Substance Abuse Requirement  

$20 PAABA Members -  $25 NON- MEMBERS 
Add $10 for One Hour MCLE 

Lunch will be provided
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Jane Eyre 
Book and Additional Lyrics 

by John Caird 
Music and Lyrics by Paul 

Gordon 
Based on the novel by 

Charlotte Bronte 
Northern California Premiere 

April 9 - May 4, 2003 
Mountain View Center for 

the Performing Arts

 

The Legacy Codes 
A Collision of Cultures 

By Cherylene Lee  

World Premiere 
March 5 - April 6, 2003 

Lucie Stern Theatre 
Directed by Amy Gonzalez 

Original Music Composed by 
Anthony Brown 

 
PA A BA

 
PA LO A LTO A REA 
BA R A SSO CI A T I O N    

Office 650- 326- 8322 

Fax 650- 326- 2218 

E- mail   paabar@earthlink.net  

PAABA OFFICERS 
President    
Mike Armstrong 650- 326- 2980 
Vice President   
Nancy Clark  408- 299- 5900 
Treasurer/Secretary 
Soyeun Choi 650- 363- 1123   

BOARD OF DIRECTORS 
Eve Agiewich 650- 853- 7073 
Mandeep Dhillon 650- 328-4600 
Sara Marinelli 650- 326- 7447 
Curtis Mo 650-802- 3245 
Serena Patitucci 650- 327-4200 
Mark Shepherd 650- 321-5000 
Tina Singh 650- 766- 3575  

COMMITTEE CHAIRPERSONS 
Client Relations  
Brian Newcomb 650- 322- 7780 
Web Site 
George Cole 650- 556- 9510 
Lawyer Referral 
Doug Abbott 650- 967- 1001 
Women Lawyers 
Anita Presser 650- 289- 1400 
Jennifer Friedman 650-  324-9300  

BULLETIN EDITOR IN CHIEF 
Soyeun Choi 650- 363- 1123  

schoi@chhuoii.com 

    
Upcoming Events

 
(Details for some events to follow in April Newsletter)                           

Join us for a Happy Hour at MacArthur Park, featuring substantial complimentary 
appetizers.  All PAABA members or potential members and their guests are 
welcome.  We will be joining a Happy Hour group of other professionals in the Palo 
Alto area.  For those of you who don't want to miss "March Madness", MacArthur 
Park has two T.V. screens!  Here are the details for this event:   

Where: Mac Arthur Park 27 University Ave Palo Alto, CA 94301  
When: Thursday, March 27th, 6:30 pm to 9:30 p.m.    

Note: Mac Arthur Park can be tricky to find if you are not familiar with the area. It is located 
just east of El Camino, before the railroad tracks which go over University. It is next to the 
Palo Alto train station. Parking is limited.  Available options are: (1) park in the train station 
parking area ($1.50), (2) valet your car, or (3) park off of University & walk back. 

Happy Hour at MacArthur Park 

 

Satisfy Your MCLE Substance Abuse Requirement! 
Please refer to ad on page 1.  

(Coincidentally, this event follows a day after our Happy Hour!!) 

 

April 16th Event Hosted by Howrey Simon Arnold & White  
Speakers include Ann Winblad  
Ann Winblad's fund invested in Napster    

"General Counsel" discussion/round table event  
Speakers include Acting General Counsel of Intuit  
Yahoo's new General Counsel Jon Sobel   

TheaterWorks has agreed to give PAABA members a discount on 
plays.  Somewhat extraordinary for this area is a world premier 
launch the of a new play called The Legacy Codes. (See below) 
Contact Shannon McDonnell at TheatreWorks, Phone:(650) 463-7127 
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History.  Prior to the Taxpayer Relief Act of 1997 (TRA), if an owner sold his or her principal residence, "old residence", and 

purchased and resided in another principal residence, "new residence", within two years of the sale of the old residence and the 
purchase price of the new residence exceeded the sales price of the old residence, the entire gain on sale of the old residence was 
deferred or rolled over.  In addition, if the owner was 55 or older, up to $125,000 of capital gain could be excluded from income.  The 
$125,000 exclusion was a one-time tax benefit.  

TRA changed all that; in a way, it combined the above rules to provide for an exclusion in the amount of $250,000 for a single 
individual and $500,000 for most married couples who file a joint income tax return.  The new exclusion ( $250/500K exclusion ) is 
neither limited to persons 55 and older nor is it a one-time benefit.  

New Regulations.  On December 24, 2002, the Treasury Department issued final, temporary and proposed Regulations on the new 
$250/500K exclusion.  This article will summarize the law (IRC Section 121) and then it will briefly examine the new Regulations.  

In general, if a residence has been used by the owner as his/her principal residence for at least two of the previous five years, then 
the first $250,000 of capital gain ($500,000 for most married couples who file a joint income tax return) is excluded from income.  It is 
important to note that this is not merely a deferral as with the old rollover rule and there is no reinvestment requirement.  The gain 
represents tax-free money.  

Again, the new exclusion is not a one-time benefit but is generally available every two years.  In addition, if a second sale of a 
principal residence occurs within the two year limitation period and the primary reason for the second sale relates to health, new 
employment or unforeseen circumstances such as a natural disaster, a partial exclusion may still be available.  The Regulations 
contain a number of safe harbor rules and a multi-factor test to determine whether an exception to the once-every-two-years 
requirement should apply.  A discussion of these rules is beyond the scope of this article.  

Principal Residence.  Continuing the broad sweep of the old rollover rules, the final Regulations provide that a residence can 
include a houseboat, a condominium, a house trailer.    

The principal residence is normally that residence used a majority of the time by the owner and can include vacant land, so long as 
the land is adjacent to the dwelling and is used in conjunction with the dwelling unit as part of the residence.  The vacant land can 
consist of much more than just an adjacent lot: the final Regulations contain an example of a residence including thirty acres.  

Exclude Gain on Sale of Vacant Land.  It is possible to sell the vacant land and the dwelling in separate transactions and have both 
transactions qualify for one

 

$250K/$500K exclusion; provided that the sale of the dwelling unit occurs within two years before or two 
years after the sale of the vacant land.   It is also possible to sell a partial interest in a residence and obtain the full exclusion or to sell 
partial interests in the residence at varying times and have the first $250,000 (or $500,000) of gain qualify for the exclusion.  

Mixed Business/Residence.  There are two key issues in the case of property which is part residence/part business: first, if the 
mixed (personal/business) use all relates to a single dwelling unit, then all gain (except post May 6, 1997 depreciation attributable to 
the business use) is eligible for the $250/500K exclusion.  Second, if the business property is separate from the dwelling (such as a 
barn used for business and separate from the house), then gain must be pro-rated between the business use and personal use and only 
the gain attributable to the personal use residence is eligible for the exclusion.  

Co-Ownership.  The final Regulations confirm that each unmarried co-owner of property who meets both the two year ownership 
and two year use requirements is eligible for the $250K exclusion.  It should be noted that the use and ownership requirements do not 
have to run concurrently, so long as both two year requirements occur within the five year period prior to sale.  In addition, the two 
year requirements may be reduced to one year for an owner who resides in certain licensed care facilities for physical or mental 
incapacity.  

The ownership requirement can be met by ownership in a grantor trust (such as a revocable living trust).  The ownership 
requirement can also be met by ownership in a disregarded entity (such as a single member LLC).  

Disclaimer.  On Christmas Eve the IRS issued approximately sixty pages of Regulations on the principal residence capital gain 
exclusion.  This brief article is but a mere summary of a few of the key provisions of the new Regulations.  

SELL YOUR HOME AND PAY NO CAPITAL GAINS  MAYBE 
Mark Shepherd 
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Cont. on p. 5 

Honorable Tom Hansen 

Honorable Mark Forcum 

Questions Asked and Answered 

Cont. from p. 1  

San Mateo Superior Court: 
Judge Forcum reported that one can access the San Mateo County Superior Court s 

tentative rulings from its website, www.sanmateo.org, or telephone recording system.  
As presiding judge, he hears trial continuances.  To rule on these continuances, he 
balances the court s desire to reduce backlog and comply with fast track rules with the 
attorney s availability on other matters.  The court is always working on its backlog and 
efficiency.   

Court call is available to attorneys appearing in San Mateo and should be available 
in Probate cases on March 1.  There is now a CMC calendar coordinator, Dina Lewis, 
who coordinates these calendars for the judges.  Attorneys can fax her if problems or 
issues arise regarding these conferences.   

Regarding ADR, Judge Forcum is seeing more referrals to mediation.  In his view, 
all complex litigation cases should be sent to mediation instead of arbitration because 
arbitration is most effective to resolve simple cases.  The court is always trying to 
improve its ADR program.  The court received complaints that some cases dropped off 
the calendaring system if the parties failed to report back to the court regarding the 
arbitration schedule.  In response to these complaints, the court is making a concerted 
effort to track cases that are sent to arbitration and not arbitrated within the 120 day time 
limit.  The court uses an ADR coordinator to track these cases.  If there are other issues 
that attorneys feel could use improvement, Judge Forcum encourages attorneys to write 
to the court. 

If your case is sent out to trial in San Mateo it is likely to be assigned to a 
department.  If the case is trailing other cases, it will generally only trail for a couple of 
days while other cases set may settle.  In January, the court only continued two civil 
trials, while 13 were sent out to departments.  

Finally, the court and its staff are concerned about the proposed state budget cuts.  
Judge Forcum is not sure how these cuts will affect the court.  The court is currently 
working on implementing a security plan for its outlying court facilities.  

Santa Clara Superior Court:  
Judge Hansen will be the presiding judge for the next two years and strictly in an 

administrative role.  He made the 2003 court assignments and handed out the attached 
list of departments and phone numbers (page 5).  Judge Manoukian is a civil case 
manager and team leader coming back to civil from a criminal assignment in Palo Alto.  
Judge Elfving is supervising judge for civil.  Judge McKenney and Judge Cabrinha are 
also civil case managers.  Judge Komar is on the Judicial Council and deals with 
complex litigation.  Judge Edwards is on the Probate assignment. 

The court has survived the court staff strike intact and now faces the budget crisis.  
Judge Hansen is concerned about the substantial proposed budget cuts, which could be 
in the range of 5% to 12% for 2004.  If the cuts rise to the 12% level, then there could 
be a need to temporarily close departments to meet these challenges.  Judge s programs 
may need to be cut regarding vacancies.  The hours of the family court clerk may need 
to be cut.  There may be a need to convert some civil departments to criminal 
departments.  Civil juries may be reduced or eliminated by stipulation or the type of 
case.  Jury fees may be eliminated including mileage.  The court may need to contract 
with private security companies if the sheriff has to cut back on the court bailiffs 
provided.  The court may need to impose a security surcharge on the litigants.  There 
may be a movement toward electronic monitoring of hearings to reduce the cost of court 
reporters and to face the fact that enrollment in court reporter school is down.  Filing 

Highlights from the State of the Courts Annual Luncheon 

   

http://www.sanmateo.org
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fees may need to be increased as follows: motion fees from $23 to $33; ex parte motion 
fee whether or not the application is granted; motions for summary adjudication and 
summary judgment increase to $100; and appeals in civil cases from $265 to $630. 

In general, civil filings are down in Santa Clara county and state wide.  Many more 
cases these days are being sent to ADR before they are filed.  ADR resolves many of the 
cases during this early stage.  The filings in the Family division remain steady. 

A trial date is Santa Clara is a trial date.  The court is very current and cases are 
being sent out to a department on the trial date even though the court is always facing 
the challenges of jurors not showing up when called to jury duty. 

The court is currently in the process of increasing security in the Sunnyvale and Los 
Gatos facilities. 

There have been two recent appointments to the bench.  Patricia Lucas will be 
sworn in informally on February 21, 2003, in Judge Hansen s department and will 
preside on the limited jurisdiction criminal calendar starting on March 1.  Judge Lucas 
wil l then have a formal investiture on May 29, 2003 at a location to be announced.  
James Kleinberg will be sworn in on February 20, 2003 at the Palo Alto City Hall at 
5:30 p.m.  There have also been two elected judges, Ron Del Pozzo and Arthur 
Bocanegra who have been assigned to criminal calendars. 

 


